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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

TERRY LEE SCHMIDTKE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46645-2018
CASSIA COUNTY NO. CR16-18-2441
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Terry Lee Schmidtke was convicted of driving under the influence, having one or more
prior felony convictions for driving under the influence within the past fifteen years, and was
sentenced to a unified term often years, with three years fixed. He appeals from his judgment of
conviction, arguing the district court abused its discretion when it imposed this sentence upon
him considering the mitigating factors that exist in this case.

1

Statement of Facts and Course of Proceedings
Mr. Schmidtke was stopped by the police on May 5, 2018, and was found to be driving
under the influence of marijuana. (Con£ Exs., p.8.) He was charged by Information with
possession of a controlled substance and felony driving under the influence. (R., pp.21-23.)
Mr. Schmidtke entered into an agreement with the State pursuant to which he agreed to plead
guilty to driving under the influence and the State agreed to dismiss the possession charge.
(R., pp.34-36.) The district court accepted Mr. Schmidtke's guilty plea, and sentenced him to a

unified term of ten years, with three years fixed. (11/27/18 Tr., p.20, Ls.21-25.) The amended
judgment of conviction was entered on November 29, 2018, and Mr. Schmidtke filed a timely
notice of appeal on January 2, 2019. (R., pp.48-51, 59-61.)
Mr. Schmidtke filed an Idaho Criminal Rule 35 motion to reconsider sentence on
January 2, 2019. (R., pp.66-67.) The district court denied Mr. Schmidtke's Rule 35 motion
without a hearing on January 31, 2019. 1 (R., pp.72-75.)

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Schmidtke to a unified term of
ten years, with three years fixed, considering the mitigating factors that exist in this case?

ARGUMENT
Considering The Mitigating Factors That Exist In This Case, The District Court Abused Its
Discretion When It Sentenced Mr. Schmidtke To A Unified Term Of Ten Years, With Three
Years Fixed
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160
Idaho 1, 8 (2016). This Court considers whether the trial court: "(1) correctly perceived the issue

1

Mr. Schmidtke does not challenge the district court's order denying his Rule 35 motion on
appeal in light of State v. Huffman, 144 Idaho 201, 203 (2007).
2

as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason." Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Generally,
when appealing a sentence as an abuse of discretion, the appellant "must establish that, under
any reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment." State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted). Considering
the objectives of criminal punishment, Mr. Schmidtke's sentence was excessive.
The objectives of criminal punishment are: "(1) protection of society; (2) deterrence of
the individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment
or retribution for wrong-doing." Varie, 135 Idaho at 856 (quotation marks omitted).

The

sentence the district court imposed upon Mr. Schmidtke does not further these objectives.
A lengthy term of imprisonment is not necessary for the protection of society.
Mr. Schmidtke is a Utah resident who has few connections to Idaho. (11/27 /18 Tr., p.12, Ls.1-2;
Conf. Exs., pp.8, 14.) He was charged with the instant offense after smoking "a little bit of
marijuana." (9/18/18 Tr., p.15, Ls.2-6.) Mr. Schmidtke rarely drives, and was only driving on
that day because his friend, the owner of the car, had an allergic reaction in his eyes.
(11/27/18 Tr., p.14, L.17 - p.15, L.8) Mr. Schmidtke commuted from Utah to Idaho for his court
appearances by bus, showing both his commitment to attending the court proceedings and his
ability to manage without driving. (11/27/18 Tr., p.12, Ls.23-24) Mr. Schmidtke said during the
presentence interview that he plans to "never leave Utah again." (Con£ Exs., p.22.) There would
be little risk to the public, especially the Idaho public, if Mr. Schmidtke were placed on
probation rather than sentenced to a term of incarceration.
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In addition, there is little indication the sentence imposed by the district court satisfies the
objective of deterrence. Mr. Schmidtke was 65 years old at the time of sentencing.
(Con£ Exs., p.6.) He has struggled with alcohol addiction in the past, but has greatly reduced his
alcohol use. (Con£ Exs., p.20.) He now uses marijuana on occasion, largely to deal with physical
pain. (Conf. Exs., p.22.) The presentence investigator said, "The defendant's propensity to drink
and drive makes him a poor candidate for probation." (Con£ Exs., p.24.) But this case did not
even involve drinking. Mr. Schmidtke has already been largely deterred from drinking and
driving. A lengthy term of imprisonment cannot be justified by the need for additional
deterrence.
The sentence imposed by the district court also does not increase the possibility of
Mr. Schmidtke' s rehabilitation. Apart from his occasional marijuana use, Mr. Schmidtke has
largely been rehabilitated. Mr. Schmidtke did not indicate a desire for substance abuse treatment
during the presentence investigation, and said he could reduce his substance abuse by "staying
busy." (Con£ Exs., p.20.)
Finally, the sentence imposed by the district court cannot be justified based on the
objective of punishment or retribution. Mr. Schmidtke, a Utah resident, is not deserving of
significant punishment in Idaho. Mr. Schmidtke's daughter, Samantha, submitted a letter to the
district court in advance of her father's sentencing. (R., p.45.) She described her father as "a very
dedicated and very respectable person," and said she could always depend on her father "no
matter what." (R., p.45.) She described her father as "the person every man should be."
(R., p.45.) Mr. Schmidtke has struggled with substance abuse and driving under the influence of
alcohol in the past, but that is not his entire life story. Mr. Schmidtke worked as a mechanic most
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of his life, and served in the Army in active duty, in the Army National Guard, and in the Army
Reserves. (Con£ Exs., p.11-12, 16.)
Counsel for Mr. Schmidtke recommended Mr. Schmidtke be placed on probation, with an
underlying unified sentence of six years, with two years fixed. (11/27/18 Tr., p.14, Ls.6-10.) The
State recommended a period of retained jurisdiction. (ll/27f18 Tr., p.10, Ls.5-13.) Considering
the mitigating factors in this case, along with the objectives of criminal punishment, the district
court abused its discretion when it sentenced Mr. Schmidtke to a unified term of ten years, with
three years fixed.

CONCLUSION
Mr. Schmidtke respectfully requests that this Court reduce his sentence as it deems
appropriate, or remand this case to the district court for a new sentencing hearing.
DATED this 25 th day of July, 2019.
f sf Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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